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record the same, procure a final certifi-
cate of title of a commercial title com-
pany or a staff attorney, and obtain a 
final title opinion pursuant to the pro-
visions of the Delegation to the De-
partment of the Army for the Approval 
of the Title to Lands Being Acquired 
for Federal Public Purposes, dated De-
cember 4, 1970, and issued by the As-
sistant Attorney General, Land and 
Natural Resources Division, Depart-
ment of Justice. The title assembly 
and final title opinion should be for-
warded to HQDA (DAEN-REA-P) WASH 
DC 20314, with information copy of 
transmittal letter to Division Engi-
neer. 

(c) Notification to the Department of 
Justice. If the recorded deed and the 
final certificate of title are not readily 
available, the Division or District En-
gineer will notify the Land and Natural 
Resources Division of the Department 
of Justice by letter, with a copy to the 
appropriate United States Attorney, 
that the deed has been properly exe-
cuted and delivered by the plaintiff and 
has been entered for record in order 
that settlement will not be delayed. 

(d) Disposition of final title assembly, 
mapping, and audit. When a final title 
opinion has been obtained, the Division 
or District Engineer will assign a tract 
number to the areas in which the inter-
est has been acquired, will add the 
tract to the project map, and will 
transmit the final title opinion and re-
lated papers to HQDA (DAEN-REA-P) 
WASH DC 20314. The tract will be in-
cluded in the audit of the installation 
to which it pertains. Audits will be re-
vised for this purpose, if necessary. The 
amount of the judgment received by 
the plaintiff will be shown in the audit 
assembly, with a proper notation that 
it represents the amount of the judg-
ment entered in the litigation, which 
will be identified in the audit by its 
civil number, and by designation of the 
Court in which it was rendered. A copy 
or abstract of the judgment will be in-
serted in the District Office audit as-
sembly, identified as follows: 

Directive by judicial decree for the acquisi-
tion of Tract No. ; being an easement (or 
other interest), containing ll acres. 

(e) Action in lieu of confirmatory deed. 
Where a confirmatory deed cannot be 
obtained, the Division or District Engi-

neer will obtain from the Clerk of the 
Court a copy of the final judgment (or 
an appropriately excerpted copy of the 
final judgment), acknowledged or prop-
erly certified to permit recordation in 
the local land records. The Division or 
District Engineer will record same and 
later transmit the appropriate title as-
sembly to HQDA (DAEN-REA-P) WASH 
DC 20314. If the final judgment does not 
contain language which clearly vests 
title in the United States of the inter-
est in land for which compensation was 
paid, request should be made of the 
United States Attorney to move the 
Court to amend the judgment to show 
that such title has vested. 

ACQUISITION BY CONDEMNATION 
PROCEEDINGS 

SOURCE: Sections 644.111 through 644.121 ap-
pear at 44 FR 8184, Feb. 8, 1979, unless other-
wise noted. 

§ 644.111 General. 
Sections 644.111 through 644.121 de-

scribe the procedures of the Corps of 
Engineers relating to the acquisition of 
real estate and interests therein by 
condemnation proceedings. It is appli-
cable to the Office of the Chief of Engi-
neers (OCE) and to all Division and 
District Engineers having real estate 
responsibilities. 

§ 644.112 Applicable statutes in con-
demnation proceedings. 

A complaint in condemnation, and 
any declaration of taking filed in con-
junction therewith, will contain a cita-
tion of the congressional authorization 
and appropriation acts for the par-
ticular project, and any other applica-
ble acts of Congress. Existing acts of 
Congress authorizing the acquisition of 
land and interests therein are outlined 
in AR 405–10 and subpart A. Acts of 
Congress applicable, generally, to con-
demnation proceedings are outlined 
below. 

(a) Military projects. (1) Act of Con-
gress approved August 1, 1888 (25 Stat. 
357, 40 U.S.C. 257) authorizes the head 
of any Government department or 
agency to acquire real estate, other-
wise authorized for acquisition, by con-
demnation proceedings. 

(2) Section 2663 of title 10, United 
States Code, authorizes the Secretary 

VerDate Mar<15>2010 12:48 Aug 21, 2013 Jkt 229130 PO 00000 Frm 00206 Fmt 8010 Sfmt 8010 Y:\SGML\229130.XXX 229130pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



197 

Department of the Army, DoD § 644.113 

of a military department to acquire by 
condemnation any interest in land, in-
cluding temporary use of the site, con-
struction, or operation of fortifica-
tions, coast defenses, or military train-
ing camps. 

(3) Section 9773 of title 10, United 
States Code, authorizes the Secretary 
of the Air Force to acquire by con-
demnation additional permanent air 
bases and depots, enlarge existing air 
bases and depots, bombing and machine 
gun ranges, and areas for the training 
of tactical units. 

(4) Section 2233 of title 10, United 
States Code, authorizes the Secretary 
of Defense (with authority to delegate) 
to acquire by purchase, lease, or trans-
fer, facilities necessary for the Reserve 
Components. The authority to acquire 
by purchase has been held to include 
the authority to condemn. Therefore, 
this section authorizes condemnation 
for both Army and Air Force Reserve 
Training Sites. 

(b) Civil works projects—(1) Rivers and 
harbors. (i) Act of Congress approved 
April 24, 1888 (25 Stat. 94, 33 U.S.C. 591) 
authorizes the Secretary of the Army 
to cause proceedings to be instituted 
for the acquisition by condemnation of 
any land, right of way, or material 
needed to maintain, operate, or pros-
ecute works for the improvement of 
rivers and harbors for which provision 
has been made by law. 

(ii) Section 5 of the Act of Congress 
approved July 18, 1918 (40 Stat. 911, 33 
U.S.C. 594) provides that possession of 
lands being acquired by condemnation 
proceedings for river and harbor works 
may be taken, provided adequate provi-
sion shall have been made for payment 
of just compensation. 

(2) Flood control. (i) Act of Congress 
approved March 1, 1917 (39 Stat. 950, 33 
U.S.C. 701) makes the provisions of the 
Act of Congress approved April 24, 1888 
(paragraph (b)(1)(i) of this section) ap-
plicable to flood control works. 

(ii) Section 6 of the Act of Congress 
approved August 18, 1941 (55 Stat. 650, 
33 U.S.C. 701c–2) makes the provisions 
of section 5 of the Act of Congress ap-
proved July 18, 1918 (paragraph (b)(1)(ii) 
of this section) applicable to flood con-
trol works. 

(3) Local cooperation. Acts of Congress 
approved June 29, 1906 (34 Stat. 632, 33 

U.S.C. 592) and August 8, 1917 (40 Stat. 
267, 33 U.S.C. 593) provide that the Sec-
retary of the Army may institute con-
demnation proceedings for the acquisi-
tion of land or easement therein for 
river and harbor works which local in-
terests undertake to furnish free of 
cost to the United States. The provi-
sions of these Acts were made applica-
ble to flood control works by the Acts 
of Congress approved March 1, 1917, and 
August 18, 1941 (paragraphs (b)(2)(i) and 
(ii) of this section). 

(c) Other pertinent statutes. (1) Act of 
Congress approved July 18, 1918 (40 
Stat. 911, 33 U.S.C. 594) provides that 
the United States shall have the right 
to take immediate possession of land 
to the extent of the interest con-
demned. The exercise of this right is 
subject, however, to the policy consid-
erations set forth in the Act of Con-
gress appoved January 2, 1971, Pub. L. 
91–646 (84 Stat. 1894). 

(2) Act of Congress approved Feb-
ruary 26, 1931 (46 Stat. 1421, 40 U.S.C. 
258a) makes provision for the filing of a 
declaration of taking in conjunction 
with condemnation proceedings and 
provides that title to the land or inter-
ests in land included in the declaration 
of taking vests in the United States 
upon filing with the court and deposit 
of the estimated compensation in the 
registry of the court. 

(3) Title III of the Act of Congress ap-
proved January 2, 1971 (Pub. L. 91–646, 
84 Stat. 1894) contains policies and 
guidelines for acquisition of land. 

§ 644.113 Filing of complaint without 
declaration of taking. 

(a) Only in exceptional cases will the 
Chief of Engineers give favorable con-
sideration to the filing of a complaint 
in condemnation, and the request for 
an order of possession, without the 
concurrent filing of a declaration of 
taking and deposit of estimated com-
pensation in the registry of the court. 
Examples of situations in which com-
plaints may be used are as follows: 

(1) Immediate possession is required 
for some essential military need and 
time does not permit preparation of an 
appraisal, title work, or negotiations. 

(2) Condemnation proceedings are 
necessary in connection with a ceme-
tery, in order to secure court approval 
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